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11 Arising out of Order-in-Original No. 01/VJ/SUPDT-AR-II/GST/2022-23 DT. 30.03.2023
issued by The Superintendent, CGST & C.Ex., AR-II, Divison-Kadi, Gandhinagar
Commissionerate

3r9)aaf a r vi uar Name & Address of the Appellant/ Respondent
Mis. Sharadbhai Amratlal Patel,
8-2, Someshwar Park, l(adi
Mehsana, Gujarat - 382715

(A)
w 3r?rt3r4h) cznf@rr ate ff@a fr+fa aa i 3uzraa 9f@ear/
qf@rauT # gr 3r4) zrzr a aar ?I °
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

-----·-··-- ·----------·

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

_ill_----+------------------------------------------·

Jill.
(iii)

---­ -------------·-·-----·

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied wrth a fee of Rs. One Thousand for every Rs. One Lakh of Tax or lriput Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

(i)

(ii)

(CJ

Appeal under Section 112(1) of CGST /\ct, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Hegistrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Ruic 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL 05 online.

ppealto be filed BeforeAppellate tribunal under Section ii2(8j6fife Gsfi,2o17after 5jig­
(i) Full amount of Tax, Interest, Fine,Fee_and Penalty_arising from the impugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in
relation to which the appeal has been filed.

The ·central Goods & Service Tax°(NmtliRemovafol'bfHfcuTi:1es)Orcfer,-2bI§cfafocfoTE20f§l,as provided·
that the appeal to tribunal can be made within three months .from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

--------------- ·- ·

3Ea 3r4)arr qf@art at 3r4a ztf a vi&if@ zmru, favaa 3ih 54lcn qrancal a
f@, 3r4)raff faamafr 4aarzzwww.cbic.gov.in at r pa ?j
For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.iQ.



F.No. : GAPPL/ADC/GSTP/2042/2023

ORDER-IN-APPEAL
BRIEF FACTS OF THE CASE:i •

M/s Sharadbhai Amratlal Patel, B-2, Someshwar Park, Kadi, Mehsana­
382715 (hereinafter referred to as the 'Appellant') has filed the present appeal

against the Order in Original No. 01/VJ/Supdt-AR-II/GST/2022-23 dated
30.03.2023 (hereinafter referred to as the 'impugned order) passed by the

Superintendent, CGT 8 C. Ex., AR-II, Division-Kadi, Gandhinagar
Commissioneratate (hereinafter referred to as the 'adjudicating authority).

2(i). Briefly stated the facts of the case are that the 'Appellant' is holding GST
Registration No. 24AHTPP6349K1ZK and has filed the present appeal on

29.05.2023. The 'Appellant'had have been issued a Show Cause Notice No. IV/ l(b)-

37/C-X/AP-68/2020-2021 dated 03.03.2022. Further, the adjudicating authority

has adjudicated the impugned order by confirming the demand of Rs. 5,64,190/­

and ordered to recover the same under Section 74(10) of the CGST Act, 2017

alongwith interest under Section 50(1) of the CGST Act, 2017. Also imposed a

penalty of Rs. 5,64,190/- on the appellant under Section 74(9) of the CGST Act,
2017 on the following grounds:

• The outward supplies of Cotton Seed Oil Cakes during the period 01.07.2017

to 21.09.2017 attracted GST@ 5% if supplied for purpose other than aquatic
feed including shrimp feed and prawn. feed, poultry feed & cattle feed and

effective from 22.09.2017 supply of Cotton Seed ou cake was exempted etas@.,
6 ;IPA 7­

¢ Gs €GSTwithout any condition for supply. s. a
-$ o • ­

• Whereas for the period 01.07.2017 to 21.09.2017, Cotton Seed Oil Cake" had eite., &#
by the said taxpayer to many GsTIN holders for the purpose offurther supply by the qasi Ir e {$$

9. o% ·oand not for the purpose of aquaticfeed including shrimp feed and prawn feed, poultryfe~

cattle feed it attracted GST @ 5% and more so the taxpayer could not provide any reasons or

facts which could establish that the outward supply of goods to traders/registered dealers, all

GSTJN holders, had used goods for cattle feed only. I find that the end user condition has not

been satisfied by the taxpayer. The taxpayer has made supplies to traders. No evidence has

been provided by the taxpayer to show that the traders had further supplied the goods as

cattle feed. Merely saying that the end product was used for cattle food would not suffice.

There has to be documentary evidences to corroborate and support their statement. This

being so, it is not established that the goods were usedfor the intended purpose as defined in

the notifications aforesaid.

• Further, regarding the exemption of GST on "Cotton Seed Oil Cake" for the period from

01.07.2017 to 21.09.2017 under notification no. 02/2017-CT (Rate) dated 28.06.2017 and

amended Notification Nos. 27/2017-CT(Rate) and 28/2017-CT(Rte) both dated 22.09.2017; I
rely on the Order-in-Appeal No. AIHM-CGST-003-APP-ADC-84/2022-23 dated 11.01.2023 in

the case of M/s. Annapurna Rice & Oil Mill, Kadi, Mehsana, passed by the Commissioner
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F.No.: GAPPL/ADC/GSTP/2042/2023

(Appeal), Central GST, Ahmedabad on. .similar issue, wherein the Hon'ble Commissioner

Appeal had relied upon the Apex Court judgement in the matter of M/s. Ganesh Das Bhojraj

which states that the effective date of a Notification is the date of its publication in the

Official Gazette. Therefore the effective date for the levy of the amended rate of tax as per

amended_ Notification No.1/2017-Central Tax {Rate) and No. 2/2017-Central Tax (Rate) shall

be the date on which notification no. 27/2017-Central Tax (Rate) and Notification

No.28/2017-Central Tax (Rate) were published in the Official Gazette. In the instant case, the

exemption benefit on "Cotton Seed Oil Cake" was not· applicable to the taxpayer during the

period from 01.07.2017 to 21.09.2017 and would take- effect onlyfrom 22.09.2017 i.e. the

date on which the Notification has been published in the Official Gazette.

2(ii). Being aggrieved with the impugned order, the appellant has filed the present

appeal on 29.05.2023. The appellant contending on the grounds that

• The impugned Order in Original which imposes levy of CGST of Rs.2,82,095/- and GSGST of

Rs.2,82,095/- in its entirety as being fallacious and incorrect and are based entirely on

assumptions and presumptions and without appraising the facts and circumstances in the

legal perspectives and adjudication being on the grounds which are arbitrary and legally not

tenable and which are also contrary to the settled law position by various Hon 'ble Courts and

Intention of legislature.

• Ld Officer has erred in law while conducting the adjudication proceedings which is not

according to express provisions of Section 74 of CGST Act/GSGST Act and correspon~i 'o,i:<\~ ~cr1qsr
0 CENT

Section of IGST Act, 2017 and Rules framed thereunder. Ld Officer has erred in not follo g%° "2,z
procedure prescribed under GST Rules more particularly has not issued intimatian in ,Jff_ . •:.., jj
Form DRC-01A, DRC-01, DRC-07 electronically as expressly mandated under provisions o. [5je,, " 8,

' .«%142 'of GST Rules which makes the entire proceeding illegal and void. ;

• Appellant object the Order in Original which imposes interest liability u/s 50(1) of the Central

Goods and Services Act, 2017 as it is illegal and beyond thejurisdiction because Officer has no

power to recover interest on GSGST of RS.2,82,095/- under the provisions of Section 50(1} of

Central Goods and Services Act,2017.

• The Order in Original which imposes Penalty of Rs. 5,64,190/- under the provisions of Section

74(9) of the Central goods and Service Act as illegal and beyond the jurisdiction because the

Ld Officer has no power to impose penalty u/s 74(9} of the CGST Act on liability of tax

determined under otherActs.

• Ld. Officer has no jurisdiction to adjudicate on the Show Cause Notice issued by Officer who is

of rank higher than the rank of the Adjudicating Officer. Authority issuing SCN is Assistant

Commissioner whereas the Adjudicating Authority is of rank of Superintendent who is

presumably under undue pressure or influence.

Page 3 of 9



F.No.: GAPPL/ADC/GSTP/2042/2023

• Ld Officer has erred in law and violated principle of Natural Justice by not issuing GST Form

DRC-O1A (Intimation) before issuing Show Cause Notice and thus deprived an opportunity to
settle the matter with lesser amount ofpenalty.

• Ld Officer has erred in law and also violated principles of natural justice while conducting

adjudication proceedings. He has not considered the grounds raised by taxpayers and legal

submissions made. We further object that Ld Officer has not passed speaking order with

reasons and also not given which provisions of law, notification, circular empowers him to
interpret the law in the manner he interpreted.

2(iii). The appellant further submitted additional written submission contending on
the grounds that:

► The appellant is not liable to discharge GST on outward supplies of goods in

question "Cotton Seed Oil Cake" during the period from 0 1.07.2017 to
21.09.2017 as they are exempt goods under the Notification No. 2/2017­
Central Tax (Rate) dated 28.06.2017 and also the amended Notification Nos.
27/2017-CT(Rate) and 28/2017 - CT(Rate) both dated 22.09.2017.

► Merely because the product "Cotton Seed Oil Cake" is not expressly mentioned

in the list of the exempted products in said notifications, it would be arbitrary

and absurd to infer that "Cotton Seed Oil Cake" would be subject to charge of
GST during the time period from 01.07.2017 to 21.09.2017.

► As the amendment made in Mother Notification is of clarificatory nature as it
is not divesting new rights but curing the ambiguity and anomaly in

interpretation of exemption notification so as far as interpretatio,

applicability of said amendment shall have retrospective effect.

PERSONAL HEARING :

Personal Hearing in the matter was held on 18.08.2023, wherein Mr. Piyush Patel,
C.A. appeared in person on behalf of the 'Appellant' as Authorized Representative.
During the personal hearing he has reiterated that The current issue relates to the

substitution of words "2306 Cotton Seed Oil Cake" at Sr. No. 102A of Notification
02/2017 (Ref. Para 9 of appeal memo). There was no intention of the government to
levy tax from 01.07.2017 to 21.09.2017, as the substitution Notification was issued
on 22.09.2017 and the "Cotton Seed Oil Cake" was exempted. He further submitted
that the substitution notifications are effective from the date of original notification
and not prospectively i.e. from the date of substitution Notification. Cotton seed oil

cake is predominantly use as cattle seed only. He further reiterated the written

submission and requested to allow appeal, Further SCN is issued under Section 74
but same is not applicable. In view of above requested to allow appeal.
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DISCUSSION AND FINDINGS :

4. I have carefully gone through the facts of the case available on records,

submissions made by the 'Appellant' in the Appeal, I find that the adjudicating
authority has not disputed about the classification of product i.e "Cotton Seed Oil

Cake" and has not disputed that the product "Cotton Seed Oil Cake" is a cattle feed.

I find that the dispute arisen in the present case is, during the period O 1.07.2017 to

21.09.2017 the product "Cotton Seed Oil Cake" is not exempted from OST and

hence attracted GST @5%. So, issue before me is to whether exemption of OST on

"Cotton Seed Oil Cake" is applicable during the period from 01.07.2017 to
21.09.2017 or not under notification No. 2/2017-CT (Rate) dated 28.6.2017 and

amended Notification Nos. 27/2017-CT (Rate)& 28/2017-CT (Rate) both dated

22.09.2017.

Before deciding the issue, I refer to the relevant extract of the Notification ·Nos (i)

01/2017-Central Tax (Rate), dated 28.06.2017 (ii) 02/2017-Central Tax (Rate),

dated 28.06.2017 (iii) 27/2017-Central Rate (Tax) dated 22.09.2017 and (iv)

28/2017-Central Rate (Tax) dated 22.09.2017, respectively:

Notification NO. 01/2017-Central Tax (Rate), dated 28th June 2017 :

2.5 per cent, in respect ofgoods specified in Schedule -I(i)
(ii)
(@ii)­
(iv)
(v)
(vi)

"G.S.R. (E).- In exercise ofthe powers conferred by sub-section (1) of Section 9
of the Central Goods and Service Tax Act, 2107 (12 of 2017), the Central
Government on the recommendations of the Council, hereby notifies the rat mi
Central tax of-

k

Schedule I-2.5%
S.No Chapter Heading Description of goods

I Sub-heading I
Tariff item

(1) (2) (3)
107 2306 Oil-cale and other solid residues, whether or not ground

or in the form ofpellets, resulting from the extraction of
vegetable fats of oils, other than those of heading 2304
or 2305 [other than aquatic feed including shrimp
feed and prawn fee, poultry feed & cattle feed,
including. grass, hay & straw, supplement & husk
ofpulses, concentrates & additives, wheat bran &
de-oiled cake]

2. This notification shall come intoforce with effectfrom the 1 day ofJuly, 2017."
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F.No.: GAPPL/ADC/GSTP/2042/2023

Notification NO. 02/2017-Central Tax (Rate), dated 28June 2017 :

"G.S.R. {E). -In exercise ofpowers conferred by sub-section(1) ofsection 11 of
the Central Goods and Service Tax Act, 2017 (12 of 2017), the Central
Government, being satisfied that it is necessary in the public interest so to do,
on the recommendations ofthe Council, hereby exempts intra-State supplies
of goods, the description of which is specified in column (3) of the Schedule
appended to this notification, falling under the tariffitem sub-heading, heading
or chapter, as the case may be, as specified in the corresponding entry in
column(2) of the said Schedule, from the whole of the central tax leviable
thereon under section 9 of the Central Goods and Service Tax Act, 2017 (12 of
2017).
Schedule Chapter Heading Description ofgoods.No I Sub-heading I

Tarifj item
(1) (2) (3)
102 2302, 2304, Aquatic feed including shrimp feed and2305, 2306, prawn fee, poultry feed & cattle feed,2308, 2309 including grass, hay & straw, supplement &

husk of pulses, concentrates & additives,
wheat bran & de-oiled cake

2. This notification shall come intoforce with effectfrom the 1¢ day ofJuly,
2017.°

Notification No. 27/2017-Central Tax (Rate), dated 224 September2017 :

"G.S.R (E).- In exercise of the powers conferred by sub-section (1) of section 9 of the

Central Goods and Services Tax Act, 2017 (12 0f2017), the Central Government on the

Gazette of India, Extraordinary Part II, Section 3, Sub-section (),. vide Number

recommendations of the Council, hereby males the followingamendments '
notification of the Government of India in the Ministry of Finance (Depart

Revenue), No. 1/2017-Central Tax (Rate), dated 28h June 2017, published e

673(E), dated the 28June, 2017, namely:­

In the said notification, -

(A) In the Schedule I-2.5%,­

(vii) In S. No. 107, in column(3), for the words "other than aquatic feed
including shrimp feed and prawn feed, poultry feed & cattle feed,

including grass, hay & straw, supplement & husk of pulses,

concentrates & additives, wheat bran & de-oiled cake", the words
"other than cotton seed oil cake", shall be substituted;"

Notification No. 28/2017-Central Tax [Rate), dated 224 September2017 :

"G.S.R (E).- In exercise of the powers conferred by sub-section (1) of section 11 of

the Central Goods and Services Tax Act, 2017 (12 0f 2017), the Central Government,

on the recommendations of the Council, hereby males the followingamendments in

the notification of the Government of India in the Ministry of Finance (Department of
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Revenue), No. 2/2017-Central Tax (Rate), dated 28 June 2017, published in the

Gazette of India, Extraordinary Part II, Section 3, Sub-section (i), vide Number G.S.R.
673/E), dated the 28% June, 2017, namely:­

In the said notification,­

(A} In the Schedule,­

(viii) after S. No. 102, for the entries in column (2), the entries "2301, 2302, 2308,

2309, shall be inserted, namely:­

I "102A [ 2a06 I Cotton Seed Oil Cake"

4.1Now, regarding the effective date of Notification relating to the applicable rate of

tax on a supply, I refer to Section 9(1) and 2(80) of the CGST Act, 2017, which
states as under:

SECTION 9. Levy and collection. - (1) Subject to the provisions of

sub-section (2), there shall be levied a tax called the central goods and

services tax on all intra-State supplies of goods or services or both,

except on the supply of alcoholic liquorfor human consumption, on the
value determined under section 15 and at such rates, not exceeding

twenty per cent., as may be notified by the Government on the
I

recommendations of the Council and collected in such manner as may
be prescribed and shall be paid by the taxable person.

The term "notified" has been defined under the Act. The t
the provision is as under:

SECTION 2(80): "notification" means a notification published i

Official Gazette and the expressions "notify" and "notified" sh

construed accordingly:

4.2 In Civil Appeal No. 6071 of 1999, Union of India Vs M/s. Ganesh Das

Bhojraj,the Honorable Supreme Court has held that the effective date of

notification is the date of the publication in the official gazette. The H'ble

Supreme Court has upheld the decision in Pankaj Jain Agencies Vs. UOI & Others

(1994) 5 SCC 198 and have reiterated the decision in B.K. Srinivasan & Others Vs.

State of Karnataka & Other (1987) 1 SCC 658, 672, that notification will take effect

only when it is published through the customarily recognized official channel viz.

the official gazette.
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4.3 A combined reading of the provisions of Section 9(1), 2(80) of the CGST Act,

2017 and the Apex Court order in the matter of M/s. Ganesh Das Bhojraj leads to

the conclusion that the effective date of a Notification is the date of its

publication in the Official Gazette.

4.3.1 However, it may be noted that the provisions and the judgement of the H'ble

Apex Court is with respect to Notification, in which the effective date has not been

specifically mentioned. Where the date on which notification is to take effect is

mentioned in the body of the notification itself, the effective date shall be such date.

4.3.2 In case of a notification in the body of which the effective date is not

written, the effect of the amending notification thus shall be the date on

which the amending notification is published in the Official Gazette.

Therefore, the effective date for the levy of the amended rate of tax as per

amended Notification No. 1/2017-Central Tax (Rate) and No. 2/2017-Central

Tax (Rate) shall be the date on which Notification No. 27/2017-Central

(Rate) and Notification No. 28/2017-Central Tax (Rate) were published in

Official Gazette.

4.4 From the above, I hold that the exemption benefit on "Cotton Seed Oil Cake"

is not applicable to the appellant during the period from 01.07.2017 to 21.09.2017,

and will take effect only from 224 September, 2017 i.e the date of Notification

published in the Official Gazette. I further find that the contentions of the appellant

on relied upon various judgments as mentioned in Para 2(iv) above are not squarely

applicable in this case.

4.5In view of the above and considering the judgement of the H'ble Apex Court in

this case, I find that the impugned order is legal and proper and sustainable in the

eyes oflaw.

5 As regards to the appellant's contention that the impugned order is passed on
the basis of without considering the reply & documents and also passed without

giving an opportunity of personal hearing to the appellant, I find that in the present
case, the adjudicating authority has granted an opportunity of personal hearing to
the appellant on 28.03.2023 as per Para 18 of impugned order and the appellant
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Q

was being heard in person before passing the impugned order. This is evident that

the adjudicating authority has concluded the matter after considering their reply &

documents by giving an opportunity of being heard to the appellant. Therefore, I

find that the adjudicating authority has not violated the principle of natural justice
in passing the impugned order vide which confirmed the demand communicating
the valid or legitimate reasons before passing the impugned order and find the
impugned order sustainable in the eyes of law.

6. In view of the above, I find no infirmity in the order passed by the
Adjudicating Authority and therefore I uphold the impugned Order in Original and
reject the present appeal, filed by the appellant.

7. sf@aaf aaf RR7 +&sf a RRqzru 3qtah far star?
The appeal filed by the appellant stands disposed of in above terms.
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Joint Commissioner (Appeals)

Date:25 .08.2023

Aw"£so...
Superintendent (Appeals)
Central Tax, Ahmedabad

ByR.P.A.D.
To,
M/s Sharadbhai Amratlal Patel,
B-2, Someshwar Park, Kadi,
Mehsana-382715.

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST S, C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Gandhinagar Ahmedabad.
4. The Additional Commissioner, Central Tax (System), Gandhinagar

Commissionerate.
5. The Deputy/Assistant Commissioner,CGST & C. Ex, Division-Kadi, 3rd Floor,

Janta Super Market,Kalol, Gandhinagar Commissionerate.
6. The Superintendent, CGST & C.Ex, AR-II, Div-Kadi, Gandhinagar
_Commissionerate.

~ Guard File.
8. P.A. File
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